MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT NAGPUR

ORIGINAL APPLICATION NO. 633 OF 2015

DIST. : NAGPUR

Arunkumar Manindranath Dutta,
Aged 58 years, Oceu. Superannuated
as an Assistant Geologist,

R/o A 20, Indrum !Apartment,

27 Corporation Co?ony, Gandhi Nagar,

Nagpur. { - APPLICANT

VERSUS |

1. = The State of Maharashtra,
Through its Principal Secretary,
Department of Water Supply and
Sanitation Department,
Mantralaya, Mumbai 400 001.

2. The Director of Ground Water
Survey and Development Agency,
Shivaji Naga[r, Bhujal Bhavan,
Near Agricultural University,
Pune.

3. Divisional quuiry Officer,
C/o Office of the Divisional
Commissioner, Nagpur.

4. The Executive Engineer,
Rural Waterl Supply Division,
Zilla Parishad, Gadchiroli.

5. The AccounL\nt General,
Accounts & Entitlement II,
Near New ZiElla Parishad Building,
Nagpur — 440 001. -- RESPONDENTS

B —"




APPEARANCE

CORAM

DATE

1.

that he has been

the post of Assistant Geologist.

respondents have

Q. A.NO. 633/15

Shri R.V. Shiralkar, learned Advocate for
the applicant. '

Shri P.N. Warjurkar, learned Presenting
Officer for respondents.

ON’BLE SHRI J. D. KULKARNI,
EMBER (J)

h NOVEMBER, 2016

JUDGMENT

The Applicant Shri Arunkumar Manindranath Dutta states

honourably superannuated on 31.1.2015 from .
However, till today the

not released his regular pension and have also“

not granted retiral benefits to him. It is further stated that the

respondents initia

against the applic

the applicant has

ited 2 Departmental Enquiries (for short D.E.)
ant before his retirement. Out of these 2 D.Es.

been exonerated in the first D.E., which was

initiated in the year 2009, however, the second D.E. initiated in

the year 2011 i
superannuation.
that the responc
continuation of tt
retirement. It is ¢

been completed a

s still pending even after his retirement on

The learned Advocate for the applicant submits’

lents have not passed any order as regards
1¢ said D.E. against the applicant even after his
stated that the second D.E. of the year 2011 has

nd the Enquiry Officer has submitted his enquiry

Sy




report to the disci

the res. no. 1 be

enquiry report and

2. From the fac

- selected and appoi

On 13.8.2009, the

whereas on 3.1.20

In the second enqt

letter dated 12.2

applicant was allo

31.1.2015. The a

and other retiral b

made a scapego

0. A.NO. 633/15

plinéry authority. It is, therefore, claimed that

restrained from taking the cognizance of the

hence the applicant has filed this O.A.

ts, as admitted, it seems that, the applicant was
nted to the post of Jr. Geologist from 6.2.1980. . «
> applicant was served with first charge sheét,
11, the second charge sheet was served on him.
1iry, the report was served on the applicant vide
2015 on 22.2.2015. In the meanﬁme the
wed to retire on superannuation, honourably on
pplicant has not been gfanted regulér pension

enefits. According to the'applicant, he has been

at and though he has not committee any

misconduct or tho

ugh he has not made any financial irregularities |

and though in the first D.E. he has been exonerated, still second

D.E. is initiated against him and it is kept pending for a long time

with a mala-fide }

ntention. Since the applicant has been retired

honourably, the second departmental enquiry should not have

been continued

by the respondents as he was allowed to

superanhuate honourably.

3.

l :
The first cll'large sheet was filed on 13.8.2009 and the

enquiry report in Ethe said charge sheet is dated 14.11.2014 and it

I
i
!
|

o



4 0. A.NO. 633/15

is placed on record at paper book pages 39 to 133. The charges in |

the first D.E. and.the'.Enquiry Report submitted by the Enquiry
Officer is not material, since admittedly the applicant has been :

exonerated from tlL'le first D.E. as per the ‘charge sheet dated
13.8.2009. The oibservations against fhe appli(;ant in the first
D.E. are at paper ‘book pages 120 to 125 from which, it seems
that, none of the charges as framed against the applicant in the

said D.E. are proved. In short, the applicant has been exonerated

" in the first D.E.

4. In the aforciasaid situation, chargés leveled against' the
applicant in the s]'econd D.E. are material. There is no dispute
that the second D.E. has been initiated vide charge sheet dated
3.1.2011. The charges framed against are at paper book pages

136an.d the same are asunder :-

“g 3 greia gAITE HiaT el [RIEA B Saca o B0,
2. adxe Reld B dsaEarad aa'ev?

3. ene:zaa‘?ezl eapasTiAe [BITHeIEE Teadia aGet / a%zq:‘rz e

% e aafe{mé FiH B wiemasl @A war 3tAcler
' é&ﬁaaﬁm&aw »

5.  The 4 charges are discussed in detail and it is at paper book

~ page 22, which reads as under :-

W




(0 -
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“qra-9 o 0.3, G, AEEED yAalD, & Ak A, 9,
TR awEgz e B A, A, daqendid stk FgT -
Beteel qrll geael PrelpHIATT SFiane siufe &agre &a gid,
FIEEas ATA S T SRSl I FAlgag! d AT FeR B
gerep a aAlaag) & ger (3l Aewragr) e siteEtdae it 3B,
F=HS & geretticl Sl ATETFAA FAFHA SACEE 3Gege et

il

G- Rrawieha arft @ean aisa a qagenais saasiaH
e Bcer art gedsl BrElEAAoT Qe igarE d FalaEdd AH |
Fiaad afo i, g d.f.d oy A eEieEia ° dad,
Aaglast @ Sacenaes fPaamietia arll FEan aeTa il vy bl

el qre sne,

e q Pieeie el [BoNa &Taar e g1,

T -3 Rrassrefier arit Feaw Jiciar Siadta Qi Fo-21 levellen
FaBIEEA o a5 3 Sfen, Ridler ader, gz d9 &, T4,

93c0§ @ &

3uSHF 3 a 8 T F= HrEiwR SiEwR! a ake

sl 8 HGFATT QA 2 Seb SeAAeT AT ala 3 ¢.§.2003

Aot srga dl

%. €0,99,000/- Al TR T 3EHBA. H

o1 seAE % aFEe BIE e g Feia JuetEl A

azg’z‘.'aweaa

Qe Rl [Affa aHFngHR. Feld S & Bl

Herfrres FeEn QR A G RO Siet B, Fag @l
Braanast! 9948 = freaEg e nsemi ferefla eapre siel qeaeiat et
frermaige 35 & anm sifdvere iz 3. onrer Brofr, . 28 A, 2003
gee aoench aret fiel @ o aucien el 2 Sonfrs SigaE
o el Fae fider Sugd, 318 JEAT HE A DoAHB
Qi) féﬁEEZ[T.fé{&T‘?ﬂﬁ qieet & e frefaz Blaag! i adce
fage aa. gaa‘ Rl oA 994 8 FrrIEa ®relletel FEAE A
geeepre! 3{1%1‘397?{ e} B el SNE, A1 Aoie Jidta afw

Hasnferepie] TGl a ereTer aizag o dawena Hql sildles agre
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&1 FormEqe 3. Bcg! feraAd qretel & 2T fraAase qegdls
BIHEDBIST S 3B,

Ja-§ Bragesiciar ot meawr Mot @ H, GAUENEl T
Belcen TR AT AT F. Y, 9%,08,390/- Feltar e
Flzficenarae J@Alaag], deeld reiceie 4a d FAD 30EE] B
dacfl aiFfla. gATS 3uciE a FedHs &, 4, 9%,08,2%0/- =

FEERIA 3iiffes siferafHaar sneend wee gid.”

6. The res. nos. 1 & 2 have resisted the claim of the applicant.
It is submitted that the Enquiry Officer has submitted the report

to the Govt. on 14.11.2014 and even the applicant has filed his

‘say on 6.8.2015. To take a final decision in the matter, prior

consultation of the General Administration Department and
Maharashtra Public Service Commission is necessary and,
therefore, necessary proposal in this regard has been sent to the

competent authority and after receipt of the same order of

imposing punishment upon the applicant, according to Rule 27 of

the M.C.S. (Pension) Rules, 1982, will be imposed. It is stated

“that, since the charge sheet has been served upon the applicant

~ prior to his superannuation, taking cognizance of the second D.E.

is legal and valid.

N
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7. The res. no. 5 filed separate affidavit in reply and stated that

its role is very limited and pension cannot be granted unless

proper proposal therefor is received.

8.  The applicant has filed his rejoinder and submitted that the

respondents took 3 |years time for supplying him the copy of the

Enquiry Report. . It

is stated that, merely because there is a

provision to withhold the regular pension, that does not mean that

the D.E. shall continue for indefinite period.

0. The res. no. 1

has filed éffidavit in reply to the rejoinder of

the applicant. It is stated that steps have been taken in the D.E.

and out of 4 charges, 3 charges have been proved against the

applicant and after

due enquiry a decision has been taken to

impose following punishment on the applicant :-

“6% amount of monthly pension to be deducted

Jrom the monthly pension of the applicant for the

next 2 years.”

It is stated that|

10. To this affidavit

applicant, the applic

, due decision will be taken in the matter

L in reply of res. no. 1 to the rejoinder of the

ant has filed counter‘v affidavit on 29.6.2016.

and submitted that the Enquiry Report does not state about the

Y




alleged grave misco

Enquiry cannot sustain after retirement of the applicant.

11.

the D.E. has bee
retirement, the ar

superannuation at

said D.E. against

cannot continue t

applicant further

made against the :

SO serious or grave

therefore, the appl

in the D.E. and thz¢

12. Heard Shri
applicant and Shr
respondents. I ha
by the respective
counter reply of 1

counter rejoinder

‘ placed on record.

The learned A

0. A.NO. 633/15

nduct against the applicant and, therefore, the

\dvocate for the applicant subinits that, though
n initiated against thé applicant before his
plicant was allowed to retire honéurably on
1d no order has been passed to continue the
the applicant and, therefore, respondents ﬁOW
he said D.E. Thé learned Advocate for the
submits that, since no grave allegations were
applicant and the charges against him were not
.. the D.E. should not have been continued, and"
icant be exonerated from all the charges levelled ~'

e same be dropped.

R.V. Shiralkar, learned Advocate for the

i P.N. Warjurkar, learned Presenting Officer for

ve perused the affidavit, affidavits in replies filed

respondents, rejoinder filed by the applicant,
es. no. 1 to the rejoinder of the applicant and

filed by the applicant and. various documents .

JW~—




9 O.A.NO. 633/15

13. The material points to be considered in this O.A. are as

follows :-

() Whether continuation of second D.E., without specific
order in this regard after honourable retirement of the

applicant on superannuation, is legal and proper ?

(ii)y Considering the nature of charges framed against the
applica;ht, whether the applicant is entitled to claim

the reg'ular pension ?

|
|

14. It seems from the admitted facts that, the second charge
sheet has been served on the applicant on 3.1.2011 and the

applicant was allowed to retire honourably on 31.1.2015.

15. The learned Advocate for the applicant invited my attention

to the judgment in the case of MADANLAL SHARMA VS. STATE

OF MAHARASHTRA & ORS. {2004 (1) MH. L.J. 581}, wherein

the Hon’ble Bombay High Court has observed as under :-

“In case of an enquiry which is initiated while the
Government servant was in service, it is necessary that
an order is| passed intimating the de_linquen_t.that the
enquiry proceedings shall bé continued eveh after he had
attained the age of superannuation, lest it :shall be
presumed that the enquiry came to an end and the

delinquent \was allowed to retire hbnourably. On

Vit |




reaching the
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age of superannuation, the retirement is

automatic unless the competent authority 'passes an

order otherwise.

»

16. There is nothing on the corcord to show that in the present

case any order r

egarding continuation of the D.E. even after

retirement of the applicant has been passed.

17. The learned

on the decision of

Advocate for the applicant also placed reliance

the HON’BLE CALCUTTA HIGH COURT in the

case of OM PRAKASH YADAV VS. UNION OF INDIA AND

OTHERS {2009 (

2) SLR 663}, wherein it is observed that, as -

there is no provisi
proceeding after
provision stating

deduétion could b

on for intimation or continuation of disciplinary |
retirement of the employee nor there is a
that in case misconduct is established a

e made from his retiral benefits and, therefore,

disciplinary proceeding lapses and appellant is entitled to get full

retiral benefits.

18.
YADAV (supra) is

case probably the

It seems that the decision in the case of. OM PRAKASH

of Hon’ble Calcutta High Court and in the said

re may not be Service Rules, whereby D.E. can |

be continued even -after retirement of an employee.

We—
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19. In Maharashtra, however, there are Service Rules known as

Maharashtra Civil Services (Pension) Rules, 1982, wherein there is

a provision regarding withholding of pension and pensionary_

benefits as well as continuation of D.E. after retirement of an

employee. The rule 27 of M.C.S. (Pension) Rules, 1982 is relevant.

in this regard, which is as under :-

“27. Right of Government to withhold or withdraw

pension.

(1)

Government rriay, by order in writing, withhold

or

withdraw a pension or any pai‘t of 1it,

whether pefmanehtlj; or for a specified period,

and also order the recovery, from such pension, .

the whole or part of any pecuniary loss caused

to

Government, if, in any departmental or

jud[icial proceedings, the pensioner is found

guﬁlty of grave misconduct or negligence during

the period of his service including service

rer%dered upon re-employment after retirement:

|

Provided that the Maharashtra Public Service

Commission shall be consulted before any final

orders are passed in respect of officers holding

posts within their purview:

Prc})vided further that where a part of pension is

withheld or withdrawn, the amount of

remaihing pension shall not be reduced below

/

the minimum fixed by Government.

49—
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(2) (a) The| departmental proceedings referred to in
sub-rule (1), if Instituted while the Government
servant was in service whether before his
retirement or during his re—emplbyment, shall,
after the final retirement of the Government
Servant, be deemed to be proceedings under
this rule and shall be continued and concluded
by @ the authority by which they were
commenced in the same manner as if the

Government servant had continued in service.

-~ (b) The departmental proceedings, if not instituted
while the Government servant was in service;
whether before his retirement or during his re-

employment, -
{

(i) shall not be instituted save with the
sanction of the Government,

(ii) shall not be in respect of any everit
which took plaée more than four years before

such institution, and

(i)  shall be conducted by such authority
and at such place as the Government may
direct and in accordance with the procedure
applicable to the departmental proceedings‘ in
which an order of dismissal from service could
be made in relation to the Government servant

during his service.

AN
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(3) No jjudicial proceedings, if not instituted while
the, Government servant was in service,
whether before his retirement or duriﬁg his re-
employment, shall be instituted in respect of a

cause of action which arose or in respect of and

eve{nt which took place, more than four years

bef%ore such institution.

(4) In lhe case of a Government servant who has
retired on attaining the age of superannuation
or | otherwise and against whom any
departmental or judicial proceedings are

: insFituted or were departmental proceedings are
con[tinued under sub rule (2), a provisional
pension as provided in rule 130 shall be

sanctioned.

(5) Where Government decides not to withhold or
withdraw pension but orders recovery of

pecuniary loss from pension, the recovery shall

not, subject to the provision of sub rule (1) of
thiTs rule, ordinarily be made at rate exceeding
1/ \ES’ of the pension admissible on the date of

o
retirement of a Government servant.

|

(6)  For the purpose of this rule, -

(a) departmental proceedings shall be
deemed to be instituted on the date on which
the statement of charges is issued to the

Government servant or pensioner, or if the

QY
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Government servant has been placed under

suspension from an earlier date, on such date;

and

(b) | judicial proceedings shall-be deemed to be |
instituted — |

(i) In the case of criminal proceedings, on the
date on which the complaint or report of a
police officer, of which the Magistrate
takes cognizance is made, and |
In the case of civil proceedings, on the

20. As per rule

(%)

date of presenting the plaint in the Court.”

27 (2) as mentioned above, the Govt. servant

against whom D.E. is initiated before his retirement, such D.E.

sh;ﬂl be deemed to be under rule 27 of the M.C.S. (Pension) Rules,

11982 and shall be continued and concluded by the competent

authority. Off

conducting the s

(Perision) Rules, 1
4 years of the

\
employee.

21. The learned

course, there are some preconditions for -
aid D.E. As pef rule 27 (3) of the M.C.S.
982, no enquiry pertairiing to the events prior' to

enquiry are to be taken against the retired

Advocate for the applicant, however, invited my

attention to the judgment in the case of CHAIRMAN /

SECRETARY, INSTITUTE OF SARDSPM. VS. BHUJGONDA B.

dp(’a_/
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reliance on the

PATIL {2003 (3) MH L.J. 602}, wherein it has been held that no

disciplinary proceedings could be initiated against a Govt. servant

after he had retired and Rule 27 could be invoked only for the

purpose of deciding about deduction in perisi_on.

22.

CHANDANSHIVE

The learned

Advocate for the applicant further placed

judgment in the case of KESHAV GOPAL

{2008 (4) MH. L.J. 741}, wherein it has been

clearly held that for inflicting any punishment on a pensioner, the

misconduct committed by him is required to be proved to be of a

grave nature.

23. Both the above judgments are referred by this Bench of the

Tribunal

in the

order of O.A. No. 653/2010 {TIKARAM

MAROTRAO FUNDE VS. THE STATE OF MAHARASHTRA & |

ORS} passed on

quashed in view o

4.3.2015. In the said case the enquiry was

f the fact that the charges against the applicant

therein were not grave and the action proposed was under rule 27

of the M.C.S. (Pen

24. In view of

necessary to con

sion) Rules, 1982.

the submission made as aforesaid, now it is

sider as to what are the charges against the

applicant herein in the D.E. instituted in the year 2011 and the

findings given by [the Enquiry Officer. The charges framed against

Wy —
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the applicant are mentioned in the foregoing paras of this

judgment. From the said charges, it seems that, there is no

allegation of grave miSconducf against the applicant, and on .the
contrary, allegations seem to be of the irregularities committed by
the applicant. No financial loss has b_egn alleged _égainst the |
applicant and the#e is no allegation of misappropriation or fraud~

against the appliclant and, therefore, it is necessary to see as to
What are the obseIE'yations made by the Enquiry Officer.

25. It is materiFJ to note that the applicant has retired on
31.1.2015 honourably and the charges framed against him
pertain to period from 31.10.2006 to 23.6.2008, though the
charge sheet is served on the applicant on 3.1.2011. This period

is material while considering the seriousness of the charges.

' 26. The enquiry report has been placed on record and the
particular findings against the applicant are at paper book pagés
198 to 210 (both pages in‘clusive). As already stated, the applicant
has been exoneraled from the charge no. 4 and, therefore, other 3

charges are material. The charge no. 1 is as under

“1. Xdftarers garoras wievy syl [died srEgvrdiar saed 7
Hvo)”

NS
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In this regard the Enquiry Officer has observed on paper‘

- page book 199 as under :-

“  [oiogr TfaaH 3{@1&%12"), FAIAGZ el AGe et at ferenil .41, &

| AR g FGR FAIARGT & NSS! 9§ TNETaN Mo FH BEAGA
aeprern ferenl £
BlAT BT 3
g =i} Ferend fEd) fer suef gidt @ sgsona gt
AlwH Sitera, aqu et smErd sft geon @il greadianel
frdndlamEa gaen fefl, aadl wae ddiae deeam saart i siwicas
i el s S e Al Fdefl geeasiazear aal defl a el
BTN iR 90 TETal TAQ! d &Il IR GFTATH BHTOIHIS]
i Bider Bl 6. amtenaz sh. swsicese aieh gl deend sk a
sl Sepicepe aid JaAgAm A s i) s 92 e
Fadel Patl. e G gt weaiA srqard] sfl. G e wrettereher
FrIGATEAEN Ti«ﬂ AT aFe BrelcAter T FBYe 4l sievleae Ald
gaerd qrerel el dlst gaerd suem et Bles ALY Sifeebrdl

| afazmma‘/"maﬁ, & axgllerdt! aFE e gl aktt sydslas

- 7EvE o sl aid a¥s gaRgA sraEr s ae Al Fader gEeed!
Pefl g, 52l a1ge Bt 3np. A g2 SrIE AGG Bt B, 9?2 s
o feremofl . @t ¢ @ a‘?é;, & e seven =i Az el g, wg
&I G2 e TG BT JIE G FHB AT 90 TETERq

P

., AR YA & ADRNEAL 9§ IIE el TS

= Wiy

g &gz szt 8 Jiwicase aidl Faerl 3iE. A Has

FoIAaIEd 3raardl 8t aadr 2lel ST JeT HAAT Al A, T2l
aefiarz st Fazare i Bget! frarar awe Heien 30g. §a st sl
STHG B 3G B, AR 4 sievica Ald] ArRNE] FA dacd aHel aw
Ferdla gArgANEe Faned! aevena d aere &g e 3rAd el &l
faoea wrtaidl dafler @ ompat 3rAd, T2g aA Jeiel Aigl, Sl Far
cetied} Bt 308, aendl, 3raerd s FAETadl siftenr ard A cramae
snglq 837 3% aHE wet @i, JuArR] [@eeEd R 9 d ¥ qwe
gl !




27.

ZaFAHR a 31
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i qch e Aedgud) e watar

HeFarz aiad Jeieea gerd 3ee auriia #%a et SIHAA FlDs

aiagdes e

SIHEIET GIal &

el elepell AEIBIUTE] [Geleiet Bevellel e Beactl
T M. MR Al eadyds daT BARARIATANATET

BB aea@a“u[? 3qard Al HYER A TS & FHeed JuesE]
a1, 3refl agedl aeflare sft Aeaar Al 3eie aursiized Beed 3.
censiell, ezt siftepr ard sl B, 9 gwll g8 B 94 § AT

BT GHATIA F2a, 312 &l celiee fdaana age et 3B, ”

The charge no. 2 against the applicant is as under :-

“Q. g fReiell @ Jorgraareat wver”

In this regard it is observed by the Enquiry Officer as under

“—-mnge gl sl e Al wrElerEe Rutl e et ETIB?
AT 3{lqa72? aAleA} Bt el Piellerel JGHA HIG Bel, g
Sirlared! ana frzrene s2d.  smar didl wEicEia Ludl e ded
a@efl, sten ubBedla et g7z smard sft siewicae A gt
e sifdardt aid g & 99.8, 2008 = qaEE faagad |

|

T BoNGAR FANT TAOGHET TS BT @A wAE

STHEAGTIG AT

sfa ad. FnHe smar! Rear AR Frene

S GRSl & GiaaErdie ar sid gl eavenal Silerd
it st Aeaar aiad Jielar 36T HAAT AT T APATlAld g
FAR SN AE.  FHB, FAS el JqaAr AlA Gl ervErEr

3iererzl Geeet et A JqAR] BHAR G @l CNHB GV
&. © ezl el Jia AH] et dHE &el Aot BN Tl

aaaia,”

We—"
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28. The charge no. 3 against the applicant is as under :-

3. AT GERIVTUIT [FHEIET TEEAT TG, PP B

The Enquiry Officer has observed on this charge as under :-

“...N52, 3raardt A FraAsige qeadia aeT a Bewr & e s
aie Beletrall AT G2 gl @rea smar A s siiaa aere
gl defl ot siardt sh, sipteae w2 Fidengar et siga Jerrdia
AAIT JBlcpe qA st afiwa s g = e
FARAGHR R . Fad, Sz AAe} At s gl Faepar
31l eriet S, FAcarar e Frellen sienm erange e} st
STAISGIT ST %{2? &2l a3z bet e adlgl cnaear siticier 3usTE
i, siell Bl Geena 73us deapasia geEnsn suen smart i
361E aurEiet azr-:? a2 frez glet g ”

29. From the pcvusal of the said observations on all three

|

charges i. e. charée nos. 1 to .3, which are alleged to be proved
against the applicalnt, it seems that, no major role has been played
by the applicant in the alleged irregularity. On the contrary, it

seems that, he has acted as per directions of his superior Shri

Arkatkar.

30. From the aforesaid circumstances, it will be clear that the
charges against the applicant, in no way, can be said to be grave

S0 as to continue the D.E. against him for so many years even

W
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after his retirement. The charges were served on the applicant on
~ 3.1.2011 and the applicant got retirement oﬁ 31.10.2015. The
respondents oughL ‘to have completed the enquiry against the ‘
applicant before his retirement. As already stated, no specific‘\
order has been passed for continuation of the said D.E. even after
retirement of the applicant and even for the sake of argument‘ if 1t
is accepted that the D.E. under rule 27 of the M.C.S. (Pension)
Rules, 1982 can be continued, but the said D.E. shall be on‘l‘y for

grave charges.

31.  This Bench of the Tribunal while passing order in O.A. No.

653/2010 {TIKARAM MAROTRAO FUNDE VS. THE STATE OF

MAHARASHTRA & ORS} on 4.3.2015 (supra) has observed as’

under :-

“13. From tﬁe above, it seems clear to us that there is

no allegation of any grave misconduct on part. of the

applicant. The charges are of irregularity in releasing
the paymenis to the contractor prior to eompletion of the
works and |carrying out of measurements through a
subordinate employee. The respondents do not dispute
that although the payments of works were released by
end of Marc[h, 2002, the works were qctually completed
in September, 2002. There is no allegation in the
charges of any misappropriation or false claim about

actual completion of field work. We therefore cannot

\S&t/
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help reaching the conclusion that the reasons expressed
by the GovtE. for disagreeing with the D.E. are not
sufficient to s’[tate thqt the charge no. 1 has been proved
against the &pplicant. Thus, we are of the further view
that no charige of grave misconduct has been proved

against the a&oplicant in the D.E.

15. The applicant has relied on K.G. Chandanshive,
in which hor}}’ble the High Court has interpreted Rule 9
of the C.C. S. (Pension) Rules, 1972, which is the same
as Rule 27 O-!f M.C.S. (Pension) Ruies by holding that no

|
deduction can be made from the pension of the retired

Gout. employ%e unless in an enquiry he is found to be
guilty of a grave misconduct. For this, their Lordships
have relied }on the judgment of the Apex Court in the
case of D.V.! Kapoor -Vs- Union of India (1990 SC
1923), wherein it has been held as follows :-

“Rule 9 of the rules er;tpowers the
President only to withhold or withdraw
pension permanently or for a specified
period in whole or in part or to order
recovery of pecuniary loss caused to the
State )'in ‘whole or in part subject to
minin%um. The employee’s right to
pensic’m is a statutory right. The measure
of deprivation therefore, _must be
correlative to or commensurate with the

gravity of the grave misconduct or

irregularity as it offends the right to

assistJance at the evening of his life as

W
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assur_ec'i under Art. 41 of the

Constitution.”

16. Keeping in view the provisions of Rule 27 (a) and
the law as laid down by hon’ble High Court and Apex
Court as above, we hold that the impugned order is not
in conformity with the provisions of Section 27 of the
Pension Rules and hence the same is not legally tenable
and desefves to be quashed and set aside. For this
reason we refrain from delving further into the legality
of the impugned order in the light -of various other
Judgments relied on by the applicant.”

32. In view of the discussion in foregoing paragraphs I pass the

following order :-

ORDER
(i) The O.A! stands allowed.

(i)  The res./no. 1 is directed to not to take any cognizance -
of the concluded enquiry report of the D.E. initiated
against the applicant prior to his retirement, which is

continued after his retirement in any manner.

(i) The res.|no. 1 is further directed to release the regular
pension| and consequential retiral benefits of the.
applicant forthwith.

There shall be no order as to costs.

sd/-
MEMBER (J)
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